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Am erican Legal SystemAm erican Legal System

State Law
Each state has a separate legal system w ith 
jur isdict ion over business conducted in that 
state.

Federal Law 
Law s passed by the Federal Governm ent are 
lim ited to certa in areas as provided in the 
Const itut ion ( Stock Exchange, Taxes, etc.)  
Federal Courts adjudicate cases involving 
federal law.  
Suprem e Court set t les disputes betw een the 
states and other limited issues.
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Or igins of LawOrigins of Law

Com m on Law
Based on decided opinions w ith st rong 
adherence to principle of stare decisis.   

Statutory Law
Passed by legislatures and interpreted 
by courts in w rit ten opinions.
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Com m on LawCom m on Law

Derived from Brit ish law . 
Courts of law ( generally w here rem edy is 
monetary) 
Courts of equity ( generally w here issue is 
fairness not monetary).

Procedures
Confrontat ion of w itnesses by party 
representat ives ( law yers) favored 
Jury decisions are encouraged as last resort if 
settlement can not be reached 

( ext rem ely rare, 9 9 % of cases set t le) .
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Statutory LawStatutory Law

Legislat ive com prom ises have binding 
pow er and are interpreted by courts if a 
dispute ar ises.  
Enforcem ent of civil codes is by private 
individuals w ith som e except ions ( taxes, 
im m igrat ion, land use, etc.)
California Business and Professions code 
sect ion 1 7 2 0 0 allow s private act ions to 
insure fa irness of business pract ices. 
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Start ing a BusinessStart ing a Business
Selling a New TechnologySelling a New Technology

Create a corporate ent ity
Partnerships and Strategic Alliances
Protect ion of I ntellectual Property
Hir ing Em ployees and I ndependent 
Contractors
Signing Contracts
Dealing w ith Law Firm s
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D ifferent Form s of Ent it iesDifferent Form s of Ent it ies

Corporat ion ( S and C )
S Corp:

Shareholder m ust be cit izen or resident alien 
of the U.S. 
No m ore than 1 0 0 shareholders
Pass through taxation

Lim ited Liability Com pany ( LLC ) 
Partnership ( general and 

lim ited )
Sole proprietorship © 2007 by Ropers Majeski, Kohn & Bentley. 
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Corporat ionCorporat ion

Public com pany or pr ivately- ow ned
Capitalizat ion; Shareholder Buy- Sell 
Agreem ent
Lim itat ion on liability
Form al st ructure

Annual elect ion of directors
Minim um num ber of directors
Single shareholder
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$ 6 0 0 Off$ 6 0 0 Off -- thethe -- Shelf Shelf 
Corporat ions include Corporat ions include 

som e r isks:som e r isks:

Such Services do not ensure that You are:
Adequately capitalizing the corporat ion 
I ssuing securit ies in com pliance w ith a ll 
applicable laws 
Preparing share cert if icates w ith proper 
legends, markings and signatories
Adequately conduct ing board and shareholder 
meetings, 
Com plying w ith a ll corporate, tax, and securit ies 
regulations.
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Lim ited Liability Com panyLim ited Liability Com pany

Provides lim itat ion on liability as a 
corporat ion
Mem ber m ay be an individual, corporat ion, 
etc., w hether dom est ic or foreign
No lim it to num ber of m em bers
Only pr ivate - No public LLC
Less form al st ructure

Operating Agreement
Member or Manager managed
Share of profits independent from capita lizat ion

Pass through taxat ion
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Corporat ion & LLC Corporat ion & LLC --
Taxat ionTaxat ion

Federal & State level of taxat ion
Franchise Tax ( $ 8 0 0 per year in 
California)

C Corporat ion double taxat ion
S Corporat ion pass through

LLC pass through
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Lim ited Liability Lim ited Liability 
Com paniesCom panies

$5,000,000 or more                                             $11,790

$6,000$5,000,000$1,000,000

$2,500$1,000,000$500,000

$900$500,000$250,000

And Less ThanEqual to or More than

The fee amount is:If the total income is:
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Corporat ion & LLCCorporat ion & LLC

Advantages
Corporation

Credibility, familiarity, established law
Financing, IPO

LLC
Flexibility, ease of operation

Disadvantages
Corporation

Increased formalities
LLC

Unfamiliarity, newer law
Cannot avoid incom e tax by reta ining profits in 
company
CA annual fee based on total income
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Recap Com parat ive ChartRecap Com parat ive Chart

NO*YESYESNOSole 
Proprietorship

* These entities may be converted into another form such as a C 
corporation for funding purposes.

LLC

Partnership

S Corporation

C Corporation

Type of Entity

NO*

NO*

?

YES

Favored By 
VC Investors

NOYESYES

YESYESNO

NOYESYES

YESNOYES

Ownership 
Flexibility

Flow 
Through 

Tax 
Advantages

Limited 
Liability 

Protection



© 2007 by Ropers Majeski, Kohn & Bentley. 
All rights reserved.

Corporat ion Corporat ion -- Delaw are or Delaw are or 
California?California?

* If the corporation is incorporated in Delaware and has its main business office in 
California, both sets of Delaware and California laws will be applicable

Not necessary if the 
corporation only does 
business in California

Useful if the corporation 
does business in several 
states

Location of business activity

Favored by VCs, may also 
support an IPO

Favored by VCs, good choice 
for IPOs

Future financings - VC, IPO

Annual filings necessary 
(but not very 
cumbersome)

Not necessaryAnnual information 
statement

Slower turn around time 
for corporate formalities

Efficient and Responsive 
State AuthoritiesEfficiency

California*Delaware
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Flip Com panyFlip Com pany

Get US financing at bet ter value
Sim plify com pany operat ions
Meet needs, gain confidence of US 
clients
Becom e a m ore at t ract ive m ergers 
and acquisit ions target
Becom e a m ore effect ive m ergers 
and acquisit ions buyer

I PO
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Flip ( cont .)Flip ( cont .)

I ssues: Tax, I P, Com pany benefits

How ? 
11 22
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Legal Aspects of Corporate Legal Aspects of Corporate 
FinancingFinancing

Elim inate Obstacles
Clear and fam iliar legal st ructure
I ntellectual property w ell protected
Corporate records well-maintained
Due Diligence

Future Capitalizat ion
Authorized/issued shares
Com m on/ preferred stock
Am endm ent to Cert if icate/ Art icles of 
Incorporation

Fully diluted shares
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Thinking about your ExitThinking about your Exit

IPO
Merger

Governed by Federal and State statutes governing 
tax free reorganizat ion.

One entity ceases to exist.
Paid for by issuance of surviving or parent stock.

Acquisition
Asset or stock purchase
Asset purchase m ore burdensom e/ t im e-consuming
Consideration in cash or stock

Common Issues
Earn out
Indemnification
Cont inuat ion of key em ployees/ founders

Employment Agreements
Stock Options and ESOPs
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Joint Ventures Joint Ventures 
PartnershipsPartnerships

Types of Partnerships
General Partnership

No formal agreement necessary.
All members personally liable.

Limited Partnership
Must file certificate of limited partnership with the 
state.
general partner manages, limited partners invest, have 
limited liability, are not involved with management.

Joint Venture usually st ructured as General 
Partnership.  Corporat ion m ay also be form ed.
Specified period of time.
Specific project.
Few part ies, often only 2 . © 2007 by Ropers Majeski, Kohn & Bentley. 
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St rategic AllianceStrategic Alliance

No creat ion of separate ent ity
Based on contracts

Joint Developm ent
Dist r ibutorship
Licensing or sales

May lead to future m erger or 
acquisit ion

© 2007 by Ropers Majeski, Kohn & Bentley. 
All rights reserved.



© 2007 by Ropers Majeski, Kohn & Bentley. 
All rights reserved.

PatentsPatents

Monopoly r ights to prevent exploitat ion in the 
territory of registration
Provisional Patents
2 0 years from filing of applicat ion w ith the United 
States Patent & Tradem ark Office ( USPTO)
Tw o types: Design or Ut ility
Must be: 1 ) novel; and 2 ) not readily apparent to 
person in field.
European Patent Office  ( Special Softw are Patent 
not yet available)
Patent Cooperation Treaty

E.U. and U.S. are parties
Priority regist rat ion date in U.S. relates back to 
foreign date if f iled in U.S. w ithin 1 2 m onths from 
foreign registration.



© 2007 by Ropers Majeski, Kohn & Bentley. 
All rights reserved.

Tradem arkTradem ark

Exclusive r ights to t radem ark, service m ark, t rade 
dress, logo, or slogan
1 0 years from regist rat ion date w ith USPTO

Renewable if use continues

May not be 1 ) confusingly sim ilar to another in 
sam e class, 2 ) generic, or descript ive ( w ithout 
secondary m eaning) , or 3 ) im m oral or decept ive
Domain Name reservation

Include similar or derogatory names

OHI M ( European Com m unity Tradem ark Office)
Madrid Protocol

E.U. and U.S. are parties
Streamlined filing process
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CopyrightCopyright
Protects softw are as a literary w ork and applies to the 
code, manuals, any other documentation
70 years longer than life of author
Work for hire
Must be 1 ) or iginal; and 2 ) fixed in tangible form
Exists from date of creat ion w ithout any form ality
Regist rat ion w ith U.S. Copyright Office Recom m ended

Statutory damages only available if registered before 
infringement (unless registered w/in 3 months of initial 
publication)
Need attorney to determine what portions of code to make 
available
Must be done prior to litigation - if not previously done, can 
hinder ability to seek immediate injunctive relief

Regist rat ion w ith U.S. Custom s Agency to prevent 
imports of illegal copies
Digital Millennium Copyright Act ( DMCA)
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ContractsContracts
Trade Secret Protection

NDA w ith potent ia l business partners
Em ployee Confident iality Agreem ents

License Agreements
Exclusive, Co-exclusive or Non-exclusive

Irrevocable or Revocable
Perpetual or Limited duration
Sub- licensable or Not
Transferable or Not
Restrict Access to Certain IP
Cover Upgrades, I m provem ents, Modificat ions, 
Derivat ive W orks and Subsequent Versions

Dist r ibut ion Agreem ents
Joint Development

Co- ow nership of I P difficult to m anage
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Of f i ce Leasin gOf f i ce Leasin g

Full Gross Lease
Base r en t w i t h n o ad d i t ion al r en t .
Base rent is best estimate to include all expenses and 
taxes. 

Gr oss Lease w i t h Base Year
Base r en t w i t h n o ad d i t ion al r en t d u r in g b ase y ear .
I n cr eases in op er at in g ex p en ses & t ax es ov er t h ose o f 
base year paid by tenant in subsequent years as 

ad d i t ion al r en t .


